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APPLICABILITY OF COMBATANT STATUS TO PIRATES
Executive Summary
This memorandum discusses various definitions of piracy as established
by international law, as defined in regional agreements, and as applied in the
domestic legal system of states that are currently prosecuting piracy. The
purpose of this memorandum is to provide an overview of the definition of
piracy in national and international law.
There are various definitions of piracy to be found in both international
and domestic law. The most widely recognized definition in international law is
provided in Article 101 of the United Nation Convention on the Law of the Sea
1982 (“UNCLOS”). However, this definition has limitations. Therefore
provisions of other conventions and international documents are also referred to
when dealing with the issue of piracy. These include the Convention for the
Suppression of Unlawful Acts of Violence against the Safety of Maritime
Navigation 1988 (“the SUA Convention”), the definition provided by the
International Maritime Bureau (“IMB”), and as adopted in the code of practice
of the International Maritime Organization (“IMO”).
Nevertheless, the UNCLOS definition remains the broadest in terms of
jurisdiction, providing for universal jurisdiction over piracy. It is also the
definition most implemented by states in their national legislation. Belgium,
France, the United Kingdom, Tanzania, and the Seychelles have all
incorporated the UNCLOS definition into their domestic law. The United
States has done so through case law. There are also states that have created
specific laws against piracy providing their own definitions, such as Spain.
Other states deal with the issue of piracy under provisions of their penal code
and do not refer to ‘piracy’ as such (e.g. Germany).
The definition of piracy has also been dealt with in depth within the ambit
of regional agreements. This could be a step towards developing a common
definition of piracy amongst the members of these regional groups.
The difficulty that remains on the basis of these different sources is
finding a single common definition of piracy that is broad enough to be able to
deal with modern day piracy and that can be implemented throughout the
world’s national legal systems.
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PIRACY DEFINITIONS IN DOMESTIC AND REGIONAL SYSTEMS
Statement of Purpose
The purpose of this memorandum is to provide an overview of the
definition of piracy in international and national law. It is intended as a rolling1
document that will be regularly updated as soon as new information on domestic
legislation and practice becomes available.
Introduction
According to the United Nations Office on Drugs and Crime, there are
currently 21 states involved in piracy prosecutions.2 This memorandum outlines
the piracy definitions of some of those states: Belgium, France, Spain, the
Netherlands, Germany, the United Kingdom, the United States, Japan, Kenya, the
Seychelles, and Tanzania. Some states have not been included due to the difficulty
of finding sufficient information on the definitions of piracy in their domestic law
and state practice.
UNCLOS Definition of Piracy
According to Article 101 of UNCLOS, piracy consists of the following
3

acts:

(a) any illegal acts of violence or detention, or any act of depredation,
committed for private ends by the crew or the passengers of a private ship
or a private aircraft, and directed:
(i) on the high seas, against another ship or aircraft, or against persons
or property on board such ship or air-craft;
(ii) against a ship, aircraft, persons or property in a place outside the
jurisdiction of any State;

1

The memorandum will be regularly updated, as it deals with domestic legislation that is constantly changing. For
e.g., definitions of piracy in other states already involved in prosecuting piracy such as Malaysia and Maldives will
be added, as soon as the new laws on piracy they are currently developing will be available. This memorandum may
also extend over the list of UNODC states currently prosecuting piracy, provided that these additional states are
believed to be or become important actors in the fight against piracy (e.g. South Africa).
2
United Nations Office on Drugs and Crime, NODC, Counter-Piracy Programme Report (December 2012),
available at http://www.unodc.org/documents/easternafrica//piracy/CPP_brochure_December_2012.pdf.
3
United Nations Convention on the Law of the Sea, art. 101, Dec. 10, 1982, 1833 UNTS 3; 21 ILM 1261 (1982)
available at http://www.un.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf.
1
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(b) any act of voluntary participation in the operation of a ship or of an
aircraft with knowledge of facts making it a pirate ship or aircraft;
(c) any act of inciting or of intentionally facilitating an act described in
subparagraph (a) or (b).
The UNCLOS definition originates from the first codified definition of piracy in
international law under the Convention on the High Seas4 and is considered
customary international law.5 Under this definition, any illegal act of violence,
detention or depredation against a ship or aircraft or against persons or property on
board of a ship or aircraft will amount to piracy under three conditions:6
(1) it is committed by the crew or passengers of another ship or aircraft (twoship requirement);
(2) it is committed for private ends; and
(3) it takes place on the high seas, including the Exclusive Economic Zone
(“EEZ”).
These conditions have been criticized for being too restrictive and several
loopholes can be identified in the international piracy regime contained in
UNCLOS. Firstly, it does not cover situations involving only one ship or aircraft,
such as when the attack is carried out by crew members or passengers already on
board of the ship. Secondly, it excludes territorial waters, where piracy, in the
form of armed robbery against ships, is most frequently taking place.7 Thus, the
duty to co-operate in combating piracy enunciated in UNCLOS is limited to the
high seas and EEZs and ceases the moment a suspect ship enters into territorial
waters. Thirdly, it does not cover attacks motivated by factors other than private
4

Convention on the High Seas, art. 15, Apr. 29, 1958, 450 U.N.T.S. 11; 13 U.S.T 2312 (1958), available at
http://untreaty.un.org/ilc/texts/instruments/english/conventions/8_1_1958_high_seas.pdf.
5
The UN Security Council has repeatedly affirmed “that international law, as reflected in the United Nations
Convention on the Law of the Sea of 10 December 1982…sets out the legal framework applicable to combating
piracy…as well as other ocean activities”. See for e.g., Security Council Resolution 1950, preamble, U.N. Doc.
S/RES/1950 (Nov. 23, 2010). The UNCLOS definitions have also been incorporated in a number of international
instruments, such as the 2004 Regional Cooperation Agreement on Combating Piracy and Armed Robbery against
Ships in Asia and the 2009 Djibouti Code of Conduct, as well as in a number of International Maritime Organization
documents. Many academics also argue that UNCLOS stands as the codification of customary international law on
piracy, see for e.g. Erik Barrios, Casting a Wider Net: Addressing the Maritime Piracy Problem in South East Asia,
28 BOSTON COLLEGE INTERNATIONAL & COMPARATIVE LAW REVIEW 149, 152 (2005).
6
United Nations Convention on the Law of the Sea, art. 101 and 58, Dec. 10, 1982, 1833 UNTS 3; 21 ILM 1261
(1982) available at http://www.un.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf.
7
See for e.g. H. E. José Luis Jesus, Protection of Foreign Ships Against Piracy and Terrorism at Sea: Legal
Aspects, 18 INTERNATIONAL JOURNAL OF MARITIME & COASTAL LAW 363, 383 (2003), (noting that, as
reported by the IMB and IMO, "two-thirds [of piracy incidents] consistently take place inside coastal states'
territorial waters"), as quoted in Joseph M. Isanga, Countering Persistent Contemporary Sea Piracy: Expanding
Jurisdictional Regimes, 59 AMERICAN UNIVERSITY LAW REVIEW 1267, footnote 133 (2009-2010).
2
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gains. Attacks against ships or aircrafts have also taken place for political or
ideological motives, such as terrorism or environmental protest.8
The International Maritime Bureau (“IMB”), a specialized division of the
International Chamber of Commerce, has addressed the issue that many criminal
acts occur within territorial waters which would not fall under the definition of
piracy. Such acts would only be considered as piracy if they were criminalized as
piracy under national law. Due to these considerations, the IMB’s definition of
piracy is broader than the UNCLOS definition.9 It includes acts referred to as
armed robbery against ships which are perpetrated in the territorial sea and
archipelagic waters, as well as attacks against ships at anchor or moored.10
The IMB’s definition was also adopted by the IMO in a code of practice for
the investigation of crimes of piracy and armed robbery against ships in light of
Article 101 of UNCLOS. The code of practice creates a distinction between piracy
and armed robbery against ships. Armed robbery is defined as an unlawful act of
violence, detention, or depredation, or threat thereof, other than an act of piracy
directed against a ship or against persons or property on board such ship.11
The IMB’s Piracy Reporting Center has created a set of guidelines to assist
states in assessing what a piracy attack entails and to assess what type of
suspicious activity has the potential to turn into an act of piracy. The Best
Management Practices for Protection against Somalia Based Piracy (“BMP4”)12
has become a useful tool for states in their anti-piracy efforts. The BMP4
definition of piracy includes all acts of violence against ships, their crew and cargo,
including armed robbery and attempts to board and take control of the ship,

8

Many contemporary commentators argue against a definition of piracy that does not include references to terrorist
or political activity, in a world where such activities pose an equal threat to safety at sea. See for e.g. Tina Garmon,
International Law of the Sea: Reconciling the Law of Piracy and Terrorism in the Wake of September 11th, 27
TULANE MARITME LAW JOURNAL 257, 264 (2002) and Malvina Halberstam, Terrorism on the High Seas: The
Achille Lauro, Piracy and the IMO Convention on Maritime Safety, 82 AMERICAN JOURNAL OF
INTERNATIONAL LAW 269, 272 n.12 (1988), as quoted in Joseph M. Isanga, Countering Persistent
Contemporary Sea Piracy: Expanding Jurisdictional Regimes, 59 AMERICAN UNIVERSITY LAW REVIEW
1267, footnotes 105-106 (2009-2010).
9
The definition provided in the International Maritime Bureau is an act of boarding any vessel with the intent to
commit theft or any other crime and with the intent or capability to use force in the furtherance thereof.
10
H.E. José Luis Jesus, Judge, International Tribunal for the Law of the Sea, Hamburg, Protection of Foreign Ships
against Piracy and Terrorism at Sea: Legal Aspects, 18 INTERNATIONAL JOURNAL OF MARITIME AND
COASTAL LAW 363, footnote 22 (2003).
11
House of Commons Transport Committee, Piracy - Eighth Report of Session 2005-2006, Annexes: Evidence 15,
available at http://www.publications.parliament.uk/pa/cm200506/cmselect/cmtran/1026/1026.pdf.
12
International Maritime Bureau, Piracy Reporting Centre, Best Management Practices for Protection Against
Somalia Based Piracy – BMP4 (Aug. 18, 2011), available at http://www.icc-ccs.org/images/stories/pdfs/bmp4.pdf.
3
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wherever this may take place.13 The BMP4 details the different levels of pirate
activity as an attack, hijack, illegal boarding, or suspicious or aggressive activity.14
The SUA Convention and UNCLOS
The Convention for the Suppression of Unlawful Acts of Violence against
the Safety of Maritime Navigation (“the SUA Convention”) was promulgated in
1985 by the United Nations and the IMO. The SUA Convention came after the
Achille Lauro attack, in order to extend the legal basis for the prosecution of piracy
beyond that established by UNCLOS. The Achille Lauro attack demonstrated that
the UNCLOS framework was not sufficient to cover all possible attacks occurring
on the high seas. The possible political motivations for an attack, the location of
the attack in Egyptian territorial waters, and the fact that the attack originated from
the ship itself (four armed stowaways already on board hijacked the ship) rather
than another ship, placed the attack outside of the UNCLOS definition and outside
of universal jurisdiction.
The SUA Convention addresses acts related to terrorism, and more
generally, unlawful acts which threaten the safety of ships and security of
passengers. Article 3 of the SUA Convention makes it unlawful to: 15
(a) seize or take control of a ship by force or the threat force;
(b) perform an act of violence against a person on board a ship if it is
likely to endanger safe navigation of that ship;
(c) destroy or damage a ship or its cargo if it is likely to endanger safe
navigation;
(d) place devices or substances on a ship that are likely to destroy that
ship;
(e) knowingly communicate false information to a ship that would
endanger safe navigation; and
(f) injure or kill any person in connection with any of the above acts.
The scope of the SUA Convention is broader than UNCLOS. The primary
requirement for an offence under the SUA Convention is that the person acts
13

International Maritime Bureau, Piracy Reporting Centre, Best Management Practices for Protection Against
Somalia Based Piracy – BMP4, p. 57 (Aug. 18, 2011), available at http://www.iccccs.org/images/stories/pdfs/bmp4.pdf.
14
International Maritime Bureau, Piracy Reporting Centre, Best Management Practices for Protection Against
Somalia Based Piracy – BMP4, p. 58 (Aug. 18, 2011), available at http://www.iccccs.org/images/stories/pdfs/bmp4.pdf.
15
Convention for the Suppression of Unlawful Acts Against the Safety of Maritime Navigation, art. 3, Mar. 10,
1988, 1678 UNTS 221; 27 ILM 668 (1988), available at http://treaties.un.org/doc/db/Terrorism/Conv8-english.pdf.
4
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“unlawfully and intentionally”.16 This makes the SUA Convention wide enough to
include both piratical acts committed for private gains as well as acts committed
for other purposes. The SUA Convention also has broader geographical
application than UNCLOS, as it covers piracy related acts in the high seas, the
EEZ, as well as in territorial waters in the circumstances defined in Article 4(1).17
In addition, the SUA Convention expands the offense of piracy to “seizes or
exercises control over a ship by force or threat thereof or any other form of
intimidation”,18 thus not excluding situations where only one ship is involved.
Therefore, while the SUA Convention was not intended to widen the definition of
piracy, the acts that are criminalized in the SUA Convention have broader
application, and elements of the SUA Convention can complement the UNCLOS
provisions regarding piracy.19
However, the greatest shortcoming of the SUA Convention is that it requires
that the perpetrators or victims be nationals of a state party to the SUA Convention.
Therefore, in terms of jurisdiction, there is an important distinction between the
crime of piracy defined under UNCLOS and the offences under the SUA
Convention. UNCLOS does not require a jurisdictional link to be established
between the state exercising jurisdiction and the suspected offender, pirate ship, or
victim. Universal jurisdiction exists under UNCLOS, as piracy is considered a
crime against all mankind, pursuant to which the offender may be arrested and
punished by any state, subject to the state of nationality requesting extradition.

16

Convention for the Suppression of Unlawful Acts Against the Safety of Maritime Navigation, art. 3(1), Mar. 10,
1988, 1678 UNTS 221; 27 ILM 668 (1988), available at http://treaties.un.org/doc/db/Terrorism/Conv8-english.pdf.
17
Art. 4(1) of the SUA Convention provides that it will apply “if the ship is navigating or is scheduled to navigate
into, through or from waters beyond the outer limit of the territorial sea of a single State or the lateral limits of its
territorial sea with adjacent States”. Thus the SUA Convention will also apply when the offender is found in the
territory of a State other than the State referred to in this article. The only case in which the Convention would thus
not apply is where the offence was committed only within a single State’s territorial sea and he was found within
that coastal State’s territory. See International Maritime Organization, Report of Legal Committee, 98 th Session,
Agenda item 8, PIRACY: Uniform and consistent application of the provisions of international conventions relating
to piracy (LEG 98/8), p. 4 (18 February 2011), available at
http://www.un.org/Depts/los/piracy/circular_letter_3180.pdf.
18
Convention on the Suppression of Unlawful Acts Against the Safety of Maritime
Navigation (SUA), art. 3, Mar. 10, 1988, 1678 U.N.T.S. 221 (1992); 27 I.L.M 668 (1988), available at
http://treaties.un.org/doc/db/Terrorism/Conv8-english.pdf.
19
International Maritime Organization, Report of Legal Committee, 98 th Session, Agenda item 8, PIRACY: Uniform
and consistent application of the provisions of international conventions relating to piracy (LEG 98/8), p. 2 (18
February 2011), available at http://www.un.org/Depts/los/piracy/circular_letter_3180.pdf.
5
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Definition of Piracy in Domestic Law
Europe
European Union (“EU”) member states co-operate in combating piracy
under the anti-piracy mission Atlanta (EU NAVFOR) off the coast of Somalia.
While EU member states collaborate under the European Arrest Warrant procedure
to transfer suspects for prosecution to a state who has requested it, prosecuting
captured pirates depends on the domestic piracy laws of the EU member states
themselves. An overview of the domestic legislation of some EU member states
currently prosecuting piracy will be provided in this section. An overview on the
national legislation related to piracy in the United Kingdom will also be provided
as an example of a common law system in Europe, notwithstanding that it is not
currently prosecuting piracy.
Belgium
On 20 December 2009 Belgium adopted two laws against piracy: Loi
relative à la lutte contre la piraterie maritime and Loi relative à la lutte contre la
piraterie maritime et modifiant le Code judiciaire, which came into force in
January 2010. 20 The definition of piracy under Belgian law is identical to the
definition of piracy under Article 101 of UNCLOS. Article 3(1) of the second
Belgian law provides that an act of piracy on board a Belgian vessel is deemed to
have taken place in Belgian waters. Under Article 3(2) of the same law, the
Belgian Public Prosecutor can prosecute any person accused of piracy that takes
place outside Belgian territory when the acts are committed against a Belgian ship
or when the Belgian military has arrested the suspects.
In May 2011 Belgium started a trial against a Somali pirate, Omar
Mohammed Abdiwahad, who was captured by a Belgian ship within the EU
Atalanta operation. He was found to be involved in the taking of hostages on the
“Pompei” ship in 2009 and the hijacking of the “Petra” ship in another attack in
2010.

20

Loi relative à la lutte contre la piraterie maritime and Loi relative à la lutte contre la piraterie maritime et
modifiant le Code judiciaire (1) (loi du 30 Décembre 2009) (in French), available at
http://www.un.org/depts/los/LEGISLATIONANDTREATIES/PDFFILES/BEL_piraterie_code_maritime.pdf.
6
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France
On 5 January 2011 France adopted a law on piracy: Loi n° 2011-13 relative
à la lutte contre la piraterie et à l'exercice des pouvoirs de police de l'Etat en mer.21
This law brings the French law into conformity with UNCLOS and reinforces
existing laws on intervention of the national police forces at sea. The law defines
acts of piracy over which France can assert jurisdiction as acts that are committed:
on the high seas, in waters under the jurisdiction or within the territorial waters of
no other state, or if authorized under international law.22 The third condition is not
present in UNCLOS but is an addition which extends France’s jurisdiction, not
only on the high seas and the EEZ, but also in the territorial waters of other states.
Nevertheless, two conditions have to be met for France to be able to assert
jurisdiction in such a case.23 First, the suspected pirates have to be detained by
French authorities. Second, there needs to be a lack of agreement between the
French authorities and the other state with regard to the assertion of jurisdiction
over the captured pirates. Thus, France can assume jurisdiction over pirates
captured in the territorial waters of another state if the other state fails to commit to
prosecuting the suspected offenders.
The new law also brings piratical acts as defined by UNCLOS under the
ambit of certain provisions of the French Penal Code.24 Examples of such criminal
acts are: hijackings of planes, ships or other means of transport involving at least
two vessels (Art. 224-6 to 224-7 of the Penal Code); detention or sequestration if
proceeding, accompanying or following the hijacking (Art. 224-1 to 224-5-2 of the
Penal Code) and participation in organized crime (Art. 450-1 and 450-5) if such
acts are committed to prepare the act of hijacking, detention or sequestration.
French law does not define piracy as such; it implements the definition provided by
UNCLOS and brings piratical acts under the ambit of certain provisions of the
French penal code. Compared to other jurisdictions, the difference of the French
law is that the piratical acts that are brought under the ambit of the Penal Code

21

LOI n° 2011-13 du 5 Janvier 2011 relative à la lutte contre la piraterie et à l'exercice des pouvoirs de police de
l'Etat en mer, Title I, Art. 1- I (in French), available at
http://legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000023367866&categorieLien=id.
22
See Art. 1 –I of LOI n° 2011-13 du 5 janvier 2011 relative à la lutte contre la piraterie et à l'exercice des pouvoirs
de police de l'Etat en mer : “ The present title is applicable to acts of piracy in the sense of the United Nations
Convention on the Law of the Sea signed at Montego Bay, on 1o December 1982…”
23
See LOI n° 2011-13 du 5 janvier 2011 relative à la lutte contre la piraterie et à l'exercice des pouvoirs de police de
l'Etat en mer, Title I, Art. 5 (in French), available at
http://legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000023367866&categorieLien=id.
24
See LOI n° 2011-13 du 5 janvier 2011 relative à la lutte contre la piraterie et à l'exercice des pouvoirs de police de
l'Etat en mer, Art. 1- II.
7
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focus exclusively on how acts of piracy affect the person and not the impact of
such acts upon property.25
Prior to the French piracy law, the French High Court (Cour de Cassation)
had established the right of French authorities to pursue pirates from the high seas
into the territorial waters of a coastal state in the cases Pognant and Carré d'As
based on Security Council Resolution 1816 (2008).26 In the Carré d'As case, the
French trial court convicted five Somali men for offences under the piracy law and
sentenced them to imprisonment for terms of between four and eight years.27 It
was the first piracy trial under the new French piracy legislation. The French
Appeals Court upheld the sentences of four men and acquitted one.28
Spain
In 2010 Spain amended its Organic Law of 10/1995 (the Spanish Penal
Code) to include two new articles dedicated specifically to piracy.29 A pirate is
defined as whoever: using violence, intimidation or deception, seizes, damages or
destroys a ship or other vessel or platform at sea, or harms persons, cargo or goods
that are found on board the same. If found guilty of the crime of piracy; a pirate
can be punished with imprisonment of between ten and fifteen years.
Two cases of piracy have been prosecuted in Spain after operations in which
Somali pirates were captured, the case of Playa de Bakio (2008) and the case of
Alakrana (2009). In the Alakrana case, the Spanish High Court (Audiencia
Nacional) sentenced two pirates for several offences under the Spanish Penal Code
(illegal association, illegal detention, theft with violence, and acts against the moral
integrity of persons).30 At the time of the Alakrana trial, piracy was not yet
defined as a separate crime in the Spanish Penal Code. Had it been, it is likely the
men would have been found guilty of the crime of piracy. However, the definition
of piracy in the Spanish Penal Code contains elements which are unclear. For
example, it is not certain whether the term ‘at sea’ refers to the ‘high seas’. The
25

Daniel A. Lavrisha, Pirates Ye be Warned: A Comparative Analysis of National Piracy Laws, 42 UNIVERSITY
OF TOLEDO LAW REVIEW 255, 277 (2010).
26
See report of the conference on maritime piracy Entretiens de Royan - 7 mai 2011, section II, para. 1(i) (in
French), available at http://www.afcan.org/dossier_piraterie/entretiens_royan.html; Security Council Resolution
1816, U.N. Doc. S/RES/1816 (Jun. 2, 2008).
27
BBC News Africa, Somali pirates jailed fin France for kidnapping couple (Nov. 30, 2011), available at
http://www.bbc.co.uk/news/world-africa-15976883.
28
Global Post, France jails four Somali ‘pirates’, acquits one (Feb. 1, 2013), available at
http://www.globalpost.com/dispatch/news/afp/130201/france-jails-four-somali-pirates-acquits-one.
29
See Ley Orgánica 10/1995, de 23 de noviembre, del Código Penal, Title XXIV, Chapter V, Art. 616 ter-616
quater (in Spanish), available at http://noticias.juridicas.com/base_datos/Penal/lo10-1995.l2t24.html#c5.
30
See Sentencia Nº10/2011, Audiencia nacional, Sala de lo penal, Sección cuarta (in Spanish), available at
http://www.elpais.com/elpaismedia/ultimahora/media/201105/03/espana/20110503elpepunac_2_Pes_PDF.pdf.
8
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extent of Spanish jurisdiction over the acts defined as piracy is also not specified.
Future prosecutions under the new piracy law will need to clarify the definition of
piracy as it stands.
The Netherlands
Piracy is criminalized in Dutch law under Article 381 of the Dutch Penal
Code (1881), which provides:31
1. A person:
(1) who enters into service or is serving as a master on a vessel,
knowing that it is intended for or using it for the commission
of acts of violence against other vessels on the high seas or
against persons or property on board these, without being so
authorized by a Power engaged in warfare or without being
part of the war navy of a recognized Power, is guilty of
piracy and is liable to a term of imprisonment of not more
than twelve years or a fine of the fifth category;
(2) who, aware of such purpose or use, enters into service as a
crew member on such a vessel, or voluntarily continues his
employment after having become aware of such purpose or
use, is guilty of piracy and liable to a term of imprisonment
of not more than nine years or a fine of the fifth category.
The Netherlands has established universal jurisdiction for the crime of piracy,
based on Article 381 in conjunction with Article 4(5) of the Dutch Penal Code.32
Article 4 of the Dutch Penal Code provides for the universality principle of
jurisdiction. Article 4(5) of the Dutch Penal Code specifically applies universal
jurisdiction to acts of piracy.
The case of five Somali pirates accused of attempting to hijack the
Netherlands-Antilles flagged MN Samanyolu in 2009 was tried by the Rotterdam
District Court. The men were convicted and sentenced to five years
imprisonment.33 The pirates were initially captured by Danish authorities, who in
doubt about the possibility of prosecuting them in their courts, surrendered them to

31

Wetboek van Strafrecht (Dutch Penal Code 1881), available at http://www.legislationline.org/documents/id/4693.
“The Netherlands Criminal Code is applicable to any person outside the Netherlands who commits: (...) 5º one of
the offences described in Articles (...) 381-385, (...)”.
33
MS Samanyolu, NJFS 2010, 230 (Rotterdam District Court, Jun. 17, 2010), available at
www.rechtspraak.nl/ljn.asp?ljn=BM8116.
32

9
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the Dutch authorities who had requested to prosecute the suspects and issued a
European Arrest Warrant to this end.
In the Samanyolu case the Court held that “entering into service” is already
considered piracy under Article 381 even when no acts of violence have yet been
committed.34 According to the Court, the regular definition of “entering into
service as a crew member” was that of enlisting on a ship as a crewmember and the
boarding of the ship in that capacity. In this case the suspects had entered into
service on the Somali mainland or the territorial waters of Somalia and therefore
did not fulfil the requirement of performing these acts on the high seas. The Court
therefore held that the term “entering into service” under paragraph 1(2) should
also include actually serving on a pirate ship, which in this case did happen on the
high seas.
In the case of Choizil, enlisting and embarking on a pirate ship was
considered a separate offense under the piracy provision. The Court found that acts
of violence did not require a personal connection between the acts committed and
the alleged pirate entering into service aboard the pirate ship. Instead there has to
be a connection between the vessel that the alleged pirate is entering into service
upon and the acts of violence that are being committed. 35
Germany
Under German law there are no provisions referring specifically to piracy.
Section 316(c) of the German Criminal Code defines ‘attacks on air and maritime
traffic’ and provides that whosoever: 36
1. uses force or attacks the freedom of decision of a person or engages in other
conduct in order to gain control of, or influence the navigation of
(a) an aircraft employed in civil air traffic which is in flight; or
(b) a ship employed in civil maritime traffic; or
2. uses firearms or undertakes to cause an explosion or a fire, in order to
destroy or damage such an aircraft or ship or any cargo on board shall be
34

MS Samanyolu, NJFS 2010, 230 (Rotterdam District Court, Jun. 17, 2010), available at
www.rechtspraak.nl/ljn.asp?ljn=BM8116.
35
Choizil, LJN: BR4930, (Rotterdam District Court, Aug. 12, 2011), available at
www.rechtspraak.nl/ljn.asp?ljn=BR4930; Rotterdam District Court, Press Release regarding “Choizil” Case
(Somali Pirates) (Aug. 12, 2011), available at http://www.rechtspraak.nl/Zoeken/Pages/default.aspx?k=choizil.
36
See “German Criminal Code in the version promulgated on 13 November 1998, Federal Law Gazette
[Bundesgesetzblatt] I p. 3322, last amended by Article 3 of the Law of 2 October 2009, Federal Law Gazette I p.
3214”, Section 316c, available at http://www.gesetze-iminternet.de/englisch_stgb/englisch_stgb.html#StGBengl_000P316c.
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liable to imprisonment of not less than five years. An aircraft which has
already been boarded by members of the crew or passengers or the loading
of the cargo of which has already begun or which has not yet been boarded
by members of the crew or passengers or the unloading of the cargo of
which has not been completed shall be equivalent to an aircraft in flight.
According to section 4 of the German Criminal Code, German criminal law shall
apply to all acts committed on a German ship or aircraft, regardless of the domestic
law applicable where the crime has taken place. Furthermore, section 6(3) gives
German courts jurisdiction over attacks on air and maritime traffic committed
abroad, if the conditions under section 4 are fulfilled.
The first piracy trial in Germany in 400 years began in November 2010. A
group of 10 Somali men were tried for piracy in the Hamburg Youth Court,
accused of seizing the German ship ‘Taipan’.37 The group were captured by a
Dutch marine commando and taken to Netherlands, from where they were
extradited to Germany. The trial took nearly two years and the group were found
guilty of kidnapping and conducting an attack on maritime traffic and sentenced to
imprisonment for terms ranging from two to seven years.38
The United Kingdom
The United Kingdom currently relies on the UNCLOS definition of piracy.
The Merchant Shipping and Maritime Security Act 1997 directly refers to Article
101 of the UNCLOS in its section defining piracy.39 Since this definition is
restricted to the high seas, acts of piracy in British territorial waters are considered
as robbery, assault or attempted murder under the Territorial Waters Jurisdiction
Act 1878, or as hijacking under the Aviation and Maritime Security Act 1990.
Historically, piracy in the United Kingdom was prosecuted under the
English Admiralty Law (the ‘Piracy Acts’). Under this law, the term ‘high seas’
signified all navigable waters. It is only since UNCLOS that the term high seas
has been used in the law of the United Kingdom to signify waters outside the
state’s territorial sea. For practical reasons, legislators have over time created a
37

Aotearoa Independent Media Center, Borders Civil & Human Rights Racism International, Reclaim The Seas Piracy Trial in Germany (Jan. 7, 2011), available at http://www.indymedia.org.nz/article/79288/reclaim-seaspiracy-trial-germany.
38
Spiegel Online, Verdict in Somali Hijacking Case: Court Rules in Germany's First Modern-Day Piracy Trial
(Oct. 19, 2012), available at http://www.spiegel.de/international/germany/hamburg-court-hands-down-somalipirate-sentences-a-862350.html.
39
Merchant Shipping and Maritime Security Act 1997, section 26(1), Schedule 5, available at
http://www.legislation.gov.uk/ukpga/1997/28/pdfs/ukpga_19970028_en.pdf.
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framework in which the type of crime was not determined by the nature of the
offence but by the location of the event. While the rationale in identifying
jurisdiction is clear, it also explains why very few piracy cases have resulted in
prosecution and why “legal” misunderstanding and confusion regarding piracy
persists.40 At present there are no piracy prosecutions in the United Kingdom.
However, since December 2008 the United Kingdom has had a bilateral
Memorandum of Understanding with Kenya under which pirates captured by
United Kingdom authorities are sent to be prosecuted in Kenyan courts.
Worries have been expressed in the United Kingdom with regards to having
the UNCLOS definition as the basis for prosecuting piracy, as violent maritime
attacks remain classified as ‘maritime robbery’ and not piracy, and because attacks
that take place inside territorial waters are statistically ‘lost’ so far as instances of
piracy are concerned.41 Under the piracy report released by the House of
Commons Transport Committee in 2005, the United Kingdom makes note of the
dual nature of the definition of piracy (the UNCLOS versus the IMB definitions)
and how having two definitions of piracy can undermine the efforts of classifying
incidents transparently. The report takes a strong stance that “the United Kingdom
Government to promote a single definition of piracy vigorously with its
international partners”.42 However, it is still unclear which definition of piracy the
United Kingdom is promoting, since it did not pass any specific law to define
piracy within its domestic legal system.
The United States
The act of piracy is criminalized in Title 18 of the United States Code
(U.S.C.) under §1651.43 According to this provision, piracy is defined under the
law of nations. In the seminal case United States v Smith, the definition of piracy
under the law of nations was regarded as nothing more than robbery upon the
seas.44 In more recent case law there has been a shift in opinion. In United States
v Said the Court upheld the definition formulated by the Supreme Court in United
States v Smith. After examining several sources in contemporary international law,
40

House of Commons Transport Committee, Piracy - Eighth Report of Session 2005-2006, Annexes: Evidence 15,
available at http://www.publications.parliament.uk/pa/cm200506/cmselect/cmtran/1026/1026.pdf.
41
House of Commons Transport Committee, Piracy - Eighth Report of Session 2005-2006, p. 10, para. 26, available
at http://www.publications.parliament.uk/pa/cm200506/cmselect/cmtran/1026/1026.pdf.
42
House of Commons Transport Committee, Piracy - Eighth Report of Session 2005-2006, p. 11, para. 31, available
at http://www.publications.parliament.uk/pa/cm200506/cmselect/cmtran/1026/1026.pdf.
43
U.S Code, 18 U.S.C. § 1651, available at http://www.gpo.gov/fdsys/pkg/USCODE-2011-title18/pdf/USCODE2011-title18-partI-chap81-sec1651.pdf.
44
United States v Smith, 18 U.S. 153, 162 (United States Supreme Court 1820).
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the definition was held to be the only solid and undisputed precedent with regard to
piracy according to the Court.45 The case concerned a botched attack on a United
States Naval ship which led to the capture of 11 Somali men. According to the
Court the international community was unclear in their definitions of piracy and
there was no unambiguous definition to be found even though piracy was generally
recognized within the international community.46 In addition, the Court found the
pirates did not actually rob the ship. Therefore, their actions did not fall within the
ambit of 18 U.S.C. §1651 as defined in United States v Smith.47
However, in a similar case that was being heard at the same time, the Court
came to another definition. The case of United States v Hasan concerned a similar
failed attack on a US Naval ship. Five Somali men were apprehended and indicted
on, amongst others, charges of piracy. In this case the Court looked to definitions
in foreign case law since the crime of piracy is defined by reference to the law of
nations.48 The Court first analyzed the British case Re Piracy Jure Gentium.49 In
that case the British Privy Council, after examining various sources, came to the
conclusion that the definition of piracy did not merely encompass robbery at sea
but that a frustrated attempt at such a robbery also constituted piracy.50 The second
case examined by the Court was the Kenyan case of Ahmed v Republic.51 There,
piracy was found to also include violence, detention, and the causing of harm and
damage.52 The Court in United States v Hasan concluded that the definitions
provided in both UNCLOS and the SUA, which are broader than the definition
established in United States v Smith, were identical save for some stylistic
changes.53 Taking inspiration from the foreign decisions and international treaties,
the Court in United States v Hasan came to the conclusion that the law of nations
45

United States v Said et al., No. 2:10cr57 1, 14, 19-20 (E.D. Va. Aug. 17, 2010).
United States v Said et al., No. 2:10cr57 1, 14 (E.D. Va. Aug. 17, 2010).
47
United States v Said et al., No. 2:10cr57 1, 14 (E.D. Va. Aug. 17, 2010).
48
United States v Hasan et al, No. 2:10cr56 1, 38 (E.D. Va. Oct. 29, 2010).
49
Re Piracy Jure Gentium [1934] A.C. 586 (Privy Council Jul. 1934). This case concerned an attack on a Chinese
cargo ship by Chinese nationals. After chasing and firing at the cargo ship for over half an hour the Chinese
nationals were apprehended and eventually brought before the Full Court of Hong Kong on charges of piracy. The
jury found the men guilty but after further consideration the court found that an actual robbery had to take place in
order for the committed act to qualify as piracy. The Privy Council was presented with the question if an actual
robbery was indeed an essential element of Piracy Jure Gentium or if a frustrated attempt also qualified as Piracy
Jure Gentium.
50
Re Piracy Jure Gentium [1934] A.C. 586, 588, 596 & 600 (Privy Council Jul. 1934). According to the Privy
Council even though numerous cases defined piracy as robbery on sea those definitions had to be seen within the
context of the case they were presented in, i.e. classic cases of piracy concerning robbery at sea.
51
Ahmed v. Republic, Crim. App. No. 198, 199, 200, 201, 202, 203, 204, 205, 206 & 207 of 2008 (High Ct. May 12,
2009). These cases will be discussed more in depth in the section on Kenya.
52
Ahmed v. Republic, Crim. App. No. 198, 199, 200, 201, 202, 203, 204, 205, 206 & 207 of 2008 (High Ct. May 12,
2009).
53
United States v. Hasan et al, No. 2:10cr56 1, 45 (E.D. Va. Oct. 29, 2010).
46
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was a changing body of law and that the definition of piracy in Article 18 U.S.C.
§1651 should be expanded to include the definition provided in UNCLOS, since
that was the current definition according to the law of nations.54
Asia
After the Gulf of Aden and the waters of West Africa, South East Asia
remains one of the areas with most pirate activity in the world. The waters of
South East Asia, specifically the Malacca Strait, the South China Sea, the Sulo Sea,
and the Celebes Sea, are also some of the most important international navigational
routes. Coastal states in South East Asia and other main Asian states such as India,
South Korea and Japan are currently involved in naval anti-piracy operations, not
just in South East Asia but also off the Somalia coast. Japan has enacted specific
laws against piracy and is already involved in trying pirates in national courts
under the new legislation. States such as Malaysia and Maldives are in the process
of developing such specific laws.
Japan
In Japan, piracy is defined under Article 2 of the Law on Punishment of and
Measures against Acts of Piracy (Act No. 55 of 2009):55
The term “acts of piracy” as used in this Law shall mean the acts falling
under any of the following items committed for private ends on the high seas
(including exclusive economic zone (EEZ) prescribed in the United Nations
Convention on the Law of the Sea) or territorial sea as well as internal
waters of Japan by crew or passengers of a ship (except for warships and
other government ships):
(i)
seizing another ship in navigation or taking control of the operation of
another ship by rendering persons irresistible by assault, intimidation
or any other means;
(ii) robbing property on board another ship in navigation or obtaining or
causing others to obtain an unlawful profit by rendering persons
irresistible by assault, intimidation or any other means;
(iii) kidnapping a person on board another ship in navigation for the
purpose of taking the person hostage to demand a third person to

54

United States v. Hasan et al, No. 2:10cr56 1, 52 & 93 (E.D. Va. Oct. 29, 2010). According to the court the
definition provided in the UNCLOS is the most recent definition of piracy under the law of nations.
55
Law on Punishment of and Measures against Acts of Piracy, Act No. 55 of 2009, available at
http://www.sof.or.jp/en/topics/pdf/09_01.pdf.
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deliver any property or to take any other unobligated action or to
waive that person’s right;
(iv) demanding a third person to deliver any property or to take any other
unobligated action or to waive that person’s right by taking a person,
on board a robbed ship or a ship whose control is taken or kidnapped
on board another ship in navigation, hostage;
(v) breaking into or damaging another ship in navigation for the purpose
of committing the acts of piracy as referred to in each preceding
items;
(vi) operating a ship and approaching in close proximity of, beleaguering,
or obstructing the passage of another ship in navigation for the
purpose of committing the acts of piracy as referred to in items (i) to
(iv) above; and
(vii) preparing weapons and operating a ship for the purpose of committing
the acts of piracy as referred to in items (i) to (iv) above.
The Japanese definition of piracy is in line with the UNCLOS definition. It
includes the three requirements necessary for acts to fall under the definition of
piracy (private ends, the high seas, and the two-ship requirement). The only
difference is that the acts falling under piratical acts are described in more detail,
which can make it easier to classify a criminal activity as piracy.
The first trial of pirates under the Japanese piracy law was the result of a US
navy operation capturing four Somali pirates involved in firing guns and boarding
a Japanese operated tanker in March 2011. The pirates were handed over by the
US to the Japanese authorities. The Tokyo High Court convicted two of the
captured men and sentenced them to 10 years imprisonment.56
Africa
Kenya
Section 369(1) of the Merchant Shipping Act 2009 (“MSA 2009”) defines
piracy as:57

Modern Ghana, Somali pirates ‘appeal Japan jail sentence’ (Feb. 15, 2013), available at
http://www.modernghana.com/news/445732/1/somali-pirates-appeal-japan-jail-sentence.html.
57
Merchant Shipping Act 4 of 2009, section 369(1) available at
http://www.un.org/depts/los/LEGISLATIONANDTREATIES/PDFFILES/KEN_merchant_shipping_act.pdf.
56
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(a) any act of violence or detention, or depredation, committed for private
ends by the crew or passengers of a private ship or private aircraft, and
directed against;
(i) another ship or aircraft; or
(ii) against persons or property on board such a ship or aircraft; or
directed against a ship, aircraft, persons or property outside the
jurisdiction of any state;
(b) any voluntary act of participation in the operation of a ship or of an
aircraft with knowledge of facts making it a pirate ship or aircraft; or
(c) any act of inciting or of intentionally facilitating an act described in
paragraph (a) or (b).58
This definition is identical to the definition in Article 101 of UNCLOS.59
Before the MSA 2009 entered into force there was a more vague definition
set down in section 69 of Kenya’s Penal Code. The section provided that any
person who committed a piratical act, as defined in the law of nations, in territorial
waters or upon the high seas was guilty of the offence of piracy. This vague
definition was refined in a 2005 case before the High Court in Mombasa where the
court defined piracy as ‘satisfying one’s personal greed or vengeance by robbery
and murder beyond the jurisdiction of any state’.60 The case of Ahmed v Republic61
further defined piracy under section 69 of the Penal Code. This appeal case before
the High Court upheld the decision that piracy under the Penal Code encompassed
the definition provided in Article 101 of UNCLOS, even though it was not
explicitly stated in section 69. The High Court held that, even if the Penal Code
made no mention of piracy, the lower court would have been correct to implement
the provision of UNCLOS.62 The High Court then went even further by submitting
that the lower court should have applied the UNCLOS definition of piracy even if
58

Under section 369 MSA 2009 a pirate ship or aircraft is considered to be a ship or aircraft under the dominant
control of persons who intend to use such a ship or aircraft for piracy or who have used such a ship or aircraft for
piracy for as long as it remains under their control.
59
The Merchant Shipping Act entered into force in 2009.
60
Omar Shariff Abdalla v Corporate Insurance Co. Ltd, Civ. No. 320 of 1998 (High Ct. Jul. 25, 2005). This case
concerned a civil dispute regarding breach of an insurance contract. The plaintiff had his ship insured by the
defendant but after his ship was hijacked the defendant refused to pay him his reimbursement. His insurance policy
covered violent theft by persons from outside of the vessel and pirates and in this context the court considered the
definition of piracy.
61
Ahmed v. Republic, Crim. App. No. 198, 199, 200, 201, 202, 203, 204, 205, 206 & 207 of 2008 (High Ct. May 12,
2009). This case concerned an attack on an Indian cargo ship on the high seas of the Indian Ocean by ten Somali
men. The men roughed up the crew and took control of the ship demanding $50,000 and an international mobile
phone. Four days after they took control of the ship they were apprehended by the United States Navy and they were
eventually flown over to Mombasa to stand trial.
62
Ahmed v. Republic, Crim. App. No. 198, 199, 200, 201, 202, 203, 204, 205, 206 & 207 of 2008 (High Ct. May 12,
2009).
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Kenya had not ratified and domesticated UNCLOS. The Court found that Kenya
could not be expected to act contrary to what was expected of a member state of
the United Nations.63 Since the implementation of the UNCLOS provision into
Kenyan national legislation, the substance of this decision has become somewhat
redundant. However, the underlying reasoning is still of importance as it implies
that Kenya should define piracy according to the international standards at any
given moment, even if it is not adequately defined in the national law.
Seychelles
The Seychelles amended its national law on piracy in 2010. Section 65(4) of
the Penal Code provides that piracy includes: 64
(a) any illegal act of violence or detention, or any act of depredation,
committed for private ends by the crew or the passengers of a private
ship or a private aircraft and directed:
(i) on the high seas, against another ship or aircraft, or against persons or
property on board such a ship or aircraft;
(ii) against a ship, an aircraft, a person or property in a place outside the
jurisdiction of any State or,
(b) any act of voluntary participation in the operation of a ship or an aircraft
with knowledge of facts making it a pirate ship or a pirate aircraft.65
It is important to note that the law uses the word ‘includes’ rather than ‘means’ or
another word indicating that the definition is exhaustive. This suggests that acts
other than those mentioned in section 65(4) could also amount to piracy and makes
possible a flexible interpretation by the judiciary. The new definition provided in
section 65 (4) incorporates the UNCLOS definition of piracy while also
broadening it. According to the Minister for Environment, Natural Resources and
Transport, and Chairman on the High-level Committee on Piracy, this redefinition
was necessary since the old definition stemmed from the British common law and
was not adapted to modern day piracy as encountered off the coast of Somalia.66
63

Ahmed v. Republic, Crim. App. No. 198, 199, 200, 201, 202, 203, 204, 205, 206 & 207 of 2008 (High Ct. May 12,
2009).
64
Penal Code (Amendment) Act, 2010, (Seychelles, Mar. 11, 2010), available at http://ddata.overblog.com/xxxyyy/0/50/29/09/Docs-Textes/CodePenalSeychellesAmend-Sey100311.pdf; Penal Code 1955 , CAP.
73, 1 February 1955, available at http://www.unhcr.org/refworld/pdfid/4d67afc82.pdf.
65
Under section 65 (5) of the Seychelles Penal Code a pirate ship or aircraft is considered to be a ship or aircraft that
has been used for acts described in section 65 (4) that is under the control of the persons who committed those acts
or a ship or aircraft that is intended to be used for an act described under section 65 (4) by the person who is in
dominant control.
66
Joel Morgan, Open Letter From Minister Joel Morgan to Regar on the Subject of Piracy, Seychelles Nation, Mar.
29, 2010, available at http://www.nation.sc/index.php?art=19003&http://www.nation.sc/index.php?art=19029.
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The amended law also provides a clear definition of how the Penal Code will deal
with cases of piracy in the Seychelles.67
Tanzania
There are two similar definitions of piracy to be found in Tanzanian
legislation. One is contained within the Merchant Shipping Act of 2003 (“MSA
2003”) and the other within the amended Penal Code. The definition of piracy in
section 341 of the MSA 2003 is identical to the UNCLOS definition in Article 101.
However, the act of piracy is not explicitly criminalized in the MSA 2003,
therefore, requiring the additional piracy provision in the Penal Code.68 Under
section 66 of the Penal Code, piracy is defined as:69
(a) any act of violence or detention, or any act of degradation, committed
for private ends by the crew or the passengers of a private ship or private
aircraft, and directed
(i) against another ship or aircraft or against persons or property on
board such ship or aircraft; or
(ii) against a ship, aircraft, persons or property in a place outside the
jurisdiction of any state;
(b) participation in the operation of a ship or of an aircraft with knowledge
of facts making it a pirate ship or pirate aircraft; or
(c) any act of inciting or intentionally facilitating any act referred to in
paragraph (a) or (b).
This new definition combined with section 6 of the Penal Code, which provides
jurisdiction over crimes committed in the high seas, has made it possible for
Tanzania to become more active in the prosecution of pirates. This invigorated
piracy legislation has found international support and has already resulted in the
conviction of at least 11 pirates.70

67

Joel Morgan, Open Letter From Minister Joel Morgan to Regar on the Subject of Piracy, Seychelles Nation, Mar.
29, 2010, available at http://www.nation.sc/index.php?art=19003&http://www.nation.sc/index.php?art=19029.
68
Raphael Kamuli, Tanzania’s Legal Framework on Piracy: an Inconsistent but Obligatory Model, in SEA
PIRACY LAW/DROIT DE LA PIRATERIE MARITIME 39, 59 (Anna Petrig ed., 1st ed., 2010). This book
analyzes the law as it was at the end of 2009 therefore the recent amendments in Tanzania’s penal code are not
discussed in this chapter.
69
Penal Code 1981, Chapter 16, available at
http://www.un.org/Depts/los/LEGISLATIONANDTREATIES/PDFFILES/TZA_penal_code.pdf.
70
Author unknown, UK Lauds Tanzania for Enacting Anti-Piracy Law, The Citizen, May 11, 2010, available at:
http://www.thecitizen.co.tz/news/4-national-news/1861-uk-lauds-tanzania-for-enacting-anti-piracy-law.html; Beatus
Kagashe, Eleven Pirates Serving Jail Terms in Tanzania, The Citizen, Feb. 21, 2011, available at:
http://www.thecitizen.co.tz/news/51-other-news/8446-eleven-pirates-serving-jail-terms-in-tanzania.
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Definition of Piracy in Regional Agreements
The Regional Cooperation Agreement on Combating Piracy and Armed
Robbery against Ships in Asia (“ReCAAP”)71
With a number of Asian states (Indonesia, Malaysia, Singapore) bordering
key waterways such as the Malacca and Singapore Straits, the ReCAAP calls for a
co-ordinated approach to combat the threat of piracy in Asia. It is the first
government-to-government agreement to promote and enhance cooperation against
piracy and armed robbery in Asia. To date, 17 States have become Contracting
Parties to ReCAAP, including European states. The ReCAAP agreement defines
piracy in an identical manner to UNCLOS. The ReCAAP also adds the definition
of the act of armed robbery against ships, which falls under the jurisdiction of the
coastal/port state in which the attack occurs.
The Djibouti Code of Conduct (“DCoC”) 72
The Djibouti Code of Conduct was adopted as a result of the IMO subregional meeting on maritime security, piracy and armed robbery against ships
for the Western Indian Ocean, Gulf of Aden, and Red Sea States, held in
Djibouti in January 2009. The DCoC provides for similar definitions to the
ReCAAP, both for piracy and armed robbery against ships. However, Article 1(2)
makes an explicit distinction between an act of piracy and the type of acts
considered as armed robbery against ships.
Contact Group on Piracy off the Coast of Somalia (“CGPCS”)
Security Council Resolution 1851 (2008)73 encouraged the establishment of
an international forum to enhance counter-piracy co-operation, after which the
CGPCS was created by more than 20 states. The CGPCS, which has four working
groups, has helped in developing shipping industry best management practices and
implementing regional maritime security cooperation. The purpose of Working
Group 2 is to facilitate legal issues, such as criminal prosecution and the
imprisonment of pirate suspects within domestic criminal law systems. Working
Group 2 has also explored creating a legal framework for the transfer of convicted
71

Regional Cooperation Agreement on Combating Piracy and Armed Robbery against Ships in Asia, Nov. 11, 2004,
available at http://www.recaap.org/Portals/0/docs/About%20ReCAAP%20ISC/ReCAAP%20Agreement.pdf.
72
Code of Conduct Concerning the Repression of Piracy and Armed Robbery Against Ships in the Western Indian
Ocean, art. 1, Jan. 29, 2009, available at
http://www.imo.org/OurWork/Security/PIU/Documents/DCoC%20English.pdf.
73
Security Council Resolution 1851, preamble para. 14, U.N. Doc. S/RES/1851 (Dec. 16, 2008).
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pirates from prosecuting states in the region, such Kenya and the Seychelles, to
Somalia, to serve their sentences in the UN prison that opened in Somaliland in
November 2010. The definition of piracy used by the CGPCS in its counter-piracy
activities is based on the provisions of UNCLOS, the SUA Convention, the New
York Declaration of September 2009, and the Hostages Convention of 1979.
Maritime Organization of West and Central Africa (“MOWCA”)74
Twenty member states of MOWCA adopted a Memorandum of
Understanding on the establishment of a Sub-regional Coastguard Network for the
West and Central African sub-region. The agreement establishes an institutional
framework for close co-operation among member states in countering a number of
naval crimes, including piracy and armed robbery at sea. It also provides for
pipeline security, maritime accident response, coastal surveillance, maintenance of
a law enforcement presence in the exclusive economic zones, and enforcement of
international treaties, especially UNCLOS and related IMO instruments.
Conclusion
There are still many different definitions for piracy throughout the legal
systems of the world. Belgium, France, Kenya, the Seychelles, and Tanzania have
incorporated the UNCLOS definition in their definition of piracy through national
legislation and the US has done so through case law. Nevertheless, the UNCLOS
definition has its shortcomings. The definition given by the IMB is broader and
includes acts categorised as armed robbery against ships perpetrated in territorial
waters, where the majority of acts of piracy occur. However, only a few states
have implemented an IMB-type definition of piracy within their national
legislation. Another issue is the implementation of provisions establishing
universal jurisdiction over piracy within national laws. In many of the states
discussed where national provisions exist to criminalize piracy outside territorial
waters, such provisions strictly apply to acts against national vessels or there is
some other type of jurisdictional link between the act of piracy and the nationality
of the state who wishes to prosecute the alleged pirates (e.g. Germany, Japan).
This means that these states will not, under their national laws, have universal
jurisdiction over piracy.

74

IMO News Report, Issue 3 2008, available at
http://www.imo.org/about/historyofimo/documents/imo%20news%20no3%2008.pdf.
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A positive trend that is occurring is the amendment of laws that are
inadequate in their definition, outdated, or that are not effectively combating
piracy. This can be seen in Spain, the Seychelles, and Tanzania. The Seychelles
and Tanzania made amendments that incorporate the UNCLOS definition. Spain
has adopted its own definition of piracy; however, it lacks specificity. The fact that
amendments have taken place or are on the way indicates that states are taking the
problem of piracy seriously and are actively trying to combat it. Another positive
development is the creation of more coherent definitions of piracy within the ambit
of regional agreements. This could help state parties to these agreements come to a
common definition of piracy to be eventually implemented into their national law.
As of yet, however, no such common definition has been adopted by domestic
legal systems throughout the world.
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legal assistance, PILPG also provides policy formulation advice and training on matters related
to conflict resolution.
PILPG’s four primary practice areas are:
• Peacebuilding
• War Crimes
• Post-Conflict Political Development
• Public International Law
To provide pro bono legal advice and policy formulation expertise, PILPG draws on the
volunteer services of over sixty former legal advisors and former Foreign Service officers from
the US Department of State and other foreign ministries. PILPG also draws on pro bono
assistance from major international law firms including Baker & McKenzie; Covington&
Burling; Curtis, Mallet-Prevost, Colt and Mosle; DLA Piper; Sullivan & Cromwell; Steptoe &
Johnson; Milbank, Tweed, Hadley &McCloy; WilmerHale; Vinson & Elkins; and graduate
international affairs and law students at American University and Case Western Reserve Schools
of Law. Annually, PILPG is able to provide over $10 million worth of pro bono international
legal services.
Frequently, PILPG sends members in-country to facilitate the provision of legal assistance and
its members often serve on the delegations of its clients during peace negotiations. To facilitate
this assistance, PILPG is based in Washington, D.C. and has points of contact in New York City,
Boston, Seattle, Cleveland, London, Paris, Rome, The Hague, Stockholm, Belfast, Krakow,
Budapest, Zurich, Tbilisi, Kabul, and Nairobi.
PILPG was founded in London in 1995 and moved to Washington, D.C. in 1996, where it
operated under the auspices of the Carnegie Endowment for International Peace for two years.
PILPG currently maintains an association with American University in Washington, D.C., and
Case Western Reserve University in Cleveland, Ohio. In July 1999, the United Nations granted
official Non-Governmental Organization status to PILPG.
In January 2005, a half-dozen of PILPG’s pro bono clients nominated PILPG for the Nobel
Peace Prize for “significantly contributing to the promotion of peace throughout the globe by
providing crucial pro bono legal assistance to states and non-state entities involved in peace
negotiations and in bringing war criminals to justice.”
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